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Fifth Amendment Protection
and Break in Custody

By KENNETH A. MYERS, J.D.

ecause of the great value
B a statement obtained

from a defendant has
in a criminal prosecution, the
government will invariably face
a challenge to its admissibility.
The most recognized challenge,
to both law enforcement and
the public at large, is an alleged
violation of the Fifth Amend-
ment protection adopted by the
U.S. Supreme Court in Miranda
v. Arizona." While this challenge
is well-known and over four
decades old, its precise contours
still are being established. Over
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the years, the Supreme Court
has decided cases in which it
reexamined the applicability
and scope of Miranda. Now is
one of those times. The purpose
of this article is to discuss the
recent decision of Maryland v.
Shatzer,* where the Supreme
Court ruled upon the legal
significance and definition of

a break in custody in terms of
the Fifth Amendment privilege
against compelled self-incrimi-
nation (Miranda). Law enforce-
ment officers must have an
understanding of this decision
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and its holding given its im-
pact on their ability to engage
in interrogation during vari-
ous stages of a criminal
investigation.

Prior Relevant Case Law

To best understand the
significance of Maryland v.
Shatzer, it is important to pro-
vide a brief overview of previ-
ous Fifth Amendment case law.
In Miranda v. Arizona,’
the Supreme Court created a
set of measures to protect a
defendant’s Fifth Amendment




privilege against compelled
self-incrimination by requir-
ing law enforcement officers to
provide certain warnings and
obtain a waiver from a defen-
dant prior to custodial inter-
rogation.* The rationale behind
the Miranda rule is to protect a
defendant from the “inherently
compelling pressures’ and the
“police-dominated atmosphere™®
of custodial interrogation. In
Miranda, the Court created two
basic prophylactic measures
to protect a defendant’s Fifth
Amendment rights: the right to
silence and the right to coun-
sel.” When law enforcement
provides the warnings required
by Miranda, a defendant may
relinquish these rights through a
knowing, intelligent, and volun-
tary waiver or may invoke one
or both of the rights.®

In subsequent cases, the
Supreme Court has ruled that
once a defendant invokes the
Fifth Amendment right to
counsel,” any current interroga-
tion must cease and the defen-
dant may not be subjected to
further police-initiated custodial
interrogation unless counsel is
present.'” This second layer of
protection, often referred to as
the Edwards'! rule, creates a
presumption that once a suspect
invokes the Fifth Amendment
right to counsel, any waiver of
that right in response to a sub-
sequent police-initiated attempt
at custodial interrogation is
involuntary.'? The rationale

/)
...the Court decided
[in Maryland v. Shatzer]
whether a defendant
who is serving timein a
prison setting is deemed
in continuous custody
as some lower courts

have ruled.

behind the Edwards rule is that
after the invocation of the right
to counsel, “any subsequent
waiver that has come at the
authorities’ behest, and not at
the suspect’s own instigation, is
itself the product of the ‘inher-
ently compelling pressures’ and
not the purely voluntary choice
of the suspect.”"

It also must be remem-
bered that this two-layered
Fifth Amendment protection in
Miranda and Edwards is not
crime specific. Once a defen-
dant invokes the Fifth Amend-
ment right to counsel for one
offense, the defendant may not
be subjected to police-initiated
interrogation regarding any of-
fense while remaining in cus-
tody unless counsel is present.'

To date, lower courts uni-
formly have held that the
Edwards protection ends with
a break in custody."” While not
specifically ruling on the issue,
the Supreme Court in McNeil
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v. Wisconsin'®used language
(in dicta) indicating that the
Edwards protection applies
“assuming there is no break

in custody.”'” In Maryland v.
Shatzer,' the Supreme Court
expressly ruled on this issue. In
addition, in this case, the Court
also addressed the impact of in-
carceration following a con-
viction—as opposed to pretrial
custody—on the break-in-cus-
tody analysis. In other words,
the Court decided whether a
defendant who is serving time
in a prison setting is deemed

in continuous custody as some
lower courts have ruled."”

Case Circumstances

Michael Shatzer, Sr., was
incarcerated at a Maryland cor-
rectional facility while serving
a sentence for a child-sexual-
abuse offense. In August 2003,
a police detective attempted to
interview Shatzer at the cor-
rectional facility on allegations
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that he had sexually abused his
3-year-old son (a charge unre-
lated to the crime for which he
was incarcerated). The detective
advised Shatzer of his rights
and Shatzer, apparently thinking
that the detective was an attor-
ney who was there to discuss
the crimes for which he was
incarcerated, initially waived
his rights. After learning of the
true purpose of the interview,
Shatzer declined to be inter-
viewed without an attorney. Ac-
cordingly, the detective ended
the attempted interview and
returned Shatzer to the general
prison population.

In March 2006 (approxi-
mately 2 1/2 years later and
after developing new evidence
against Shatzer), a different
police detective from the same
department and a social worker
went to a second Maryland cor-
rectional facility (where Shatzer
had been transferred) to inter-
view Shatzer about the sexual
abuse of Shatzer’s son. This
time, Shatzer waived his rights
in writing. During subsequent
interviews and a polygraph
examination, he made various
incriminating statements. At
the end of the last interrogation,
Shatzer requested an attorney
and the interrogation ended.?

Lower Court Proceedings

After being charged with
various child-sexual-abuse
offenses, Shatzer moved to
suppress the statements made
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in March 2006, on the grounds
that they violated the Edwards
rule. The trial court denied the
motion, reasoning that Shatzer
had experienced a break in
custody for Miranda purposes
between the 2003 and 2006
interrogations.?! Shatzer was
found guilty following a bench

trial.”
...the Court
distinguished
incarceration from
interrogative
custody associated

with Miranda.

The Court of Appeals of
Maryland reversed and remand-
ed the trial court’s decision. The
court of appeals held that the
passage of time alone did not
end the protection afforded by
Edwards and that even if the
Edwards protection ends with a
break in custody, Shatzer’s re-
lease back to the general prison
population did not constitute a
break in custody.?

Supreme Court Opinion

The Supreme Court granted
certiorari and anounced its deci-
sion in February to resolve the
uncertainty that existed with
respect to the definition and

impact of a break in custody in
the Miranda-Edwards analy-
sis.** The Supreme Court did
not accept the premise that the
Edwards protection automati-
cally terminates with a break in
custody. Instead, the Court held
that this protection prohibiting
law enforcement from at-
tempting to interview a subject
who has previously invoked
his Miranda right to counsel
continues for 14 days from the
period of release from custody.”
According to the majority, 14
days gives “plenty of time for
the suspect to get reacclimated
to his normal life, consult with
friends and counsel, and shake
off any residual coercive effects
of prior custody.”* After this
2-week period, the Edwards
protection no longer applies.

In deciding how long to ex-
tend the Edwards rule, the Court
did a cost-benefits analysis.?’ In
starting with the benefits of the
rule, the Court reasoned that the
Edwards rule helps conserve ju-
dicial resources, “which would
otherwise be expended in mak-
ing difficult determinations of
voluntariness.”?® However, the
main purpose of the Edwards
rule is to preserve the “integrity
of an accused’s choice to com-
municate to police only through
counsel”® by “preventing police
from badgering a defendant into
waiving his previously asserted
Miranda rights.”*® Accordingly,
the Court reasoned that the
“benefits of the rule are




measured by the number of co-
erced confessions it suppresses
that otherwise would have been
admitted.”!

The Court found it easy
to see the possibility of police
badgering of a defendant who
previously invoked the right
to counsel and remained in
uninterrupted pretrial custody,
reasoning that the defendant
remains in an “unfamiliar,” “po-
lice-dominated atmosphere.”*
However, once a defendant
is released from custody, the
defendant is no longer isolated;
can meet with family, friends,
and counsel; and is less likely
to be coerced by police into
waiving his or her rights.*
Accordingly, with a break in
custody there are fewer benefits
for extending the Edwards rule.
Additionally, there are increased
costs in the exclusion of other-
wise voluntary statements and
the deterrence effect on law en-
forcement for even attempting
to obtain such confessions.**

As a result of this cost-
benefits analysis, the Court
concluded that the “only logical
endpoint of Edwards disability
is termination of Miranda
custody and any of its lingering
effects.”® The Court was not
inclined to make the Edwards
rule eternal because the rule is
broad enough to cover different
crimes,*® interrogations by
different departments,’” and
attempted interrogations after
the defendant has met with an

attorney.*® Moreover, if the
Edwards protection expires, a
defendant still may be protected
by the provisions of Miranda,
assuming it is a custodial
interrogation situation.*

The Court declared its
desire to create a clear rule for
law enforcement as to when
renewed interrogation is lawful
and decided that the appropri-
ate time period is after 14 days
from release of custody.*’ The
14-day rule gives the defen-
dant a chance to “shake off any
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residual coercive effects of his
prior custody”! and seek any
desired guidance from friends,
family, and counsel. Any state-
ments obtained by police after
this 14-day period are unlikely
to be compelled.** Furthermore,
the courts will have an easy
time in deciding if the subse-
quent confession was obtained
outside this 14-day window.*
Why the Court chose 14 days
as the cutoff point for the

termination of Edwards protec-
tion is unclear, other than its
apparent view that it takes that
long to eliminate the coercive
effect of custody.*

Break in Custody?

After announcing the 14-day
rule, the Court had to decide
whether there was a break in
custody for Miranda purposes
when police terminated the
initial interrogation of Shatzer
and released him back to the
general prison population. Prior
to this case, the Court had not
ruled on whether incarceration
constitutes custody for Miranda
purposes.®

To answer this question, the
Court emphasized that it de-
pends on whether incarceration
“exerts the coercive pressure
that Miranda was designed to
guard against—the ‘danger of
coercion [that] results from the
interaction of custody and offi-
cial interrogation.”””* The Court
distinguished between pretrial
detention, where coercive pres-
sures are present, and posttrial
incarceration. For example, the
defendant may be focused on
the impact that cooperation with
law enforcement may have on a
pending prosecution as opposed
to posttrial incarceration. The
Court explained that to define
custody for Miranda purposes,
officers must go beyond the
traditional freedom-of-move-
ment test and examine whether
the situation is one where the
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coercive pressures identified
in Miranda exist.*’ The Court
recognized that there often
are harsh conditions associ-
ated with incarceration but that
these conditions are the result
of the prison sentence and not
due to coercive pressure of law
enforcement as a result of the
defendant’s “unwillingness to
cooperate in an investigation.”*
Moreover, once convicted and
sentenced, a defendant lives in
prison, gets accustomed to the
surroundings and daily routine,
and regains some degree of con-
trol over his or her life, includ-
ing the ability to interact with
other inmates, guards, workers,
visitors, and have mail or tel-
ephonic contact with the outside
world.* In summary, the Court
distinguished incarceration from
interrogative custody associated
with Miranda.>

Based on the above, the
Court found that there was a
break in custody following the
initial interrogation, when the
detective terminated the at-
tempted interrogation and
Shatzer was returned to the
general prison population.’!
Because the break in custody
was over 14 days (approximate-
ly 2 years in this situation),
Edwards does not require
suppression of Shatzer’s state-
ments. Therefore, the Supreme
Court reversed the decision of
the Court of Appeals of Mary-
land and remanded the case for
further proceedings.*
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Conclusion

The principles from this
decision are significant in tradi-
tional Fifth Amendment analy-
sis and both answer and raise
questions of vital importance
to law enforcement. On the one
hand, the Court has announced
a bright-line 14-day break-in-
custody rule that is helpful to
law enforcement in assessing
whether further attempts to
interrogate can occur. If law

Vi

..law enforcement
must assess whether
the individual is in
custody for Miranda
purposes under the
new circumstances
to determine if
advice of rights are

necessary.

enforcement attempts to interro-
gate an incarcerated individual
and, after being provided advice
of rights, the individual invokes
the Fifth Amendment right to
counsel, the attempted interro-
gation must cease. How-

ever, law enforcement may
reapproach this individual

after 14 days from the time the
person is returned to the general
prison population in an attempt

to interrogate the individual on
the same or a different offense.
Therefore, as a result of this
decision, it is clear that a pris-
oner’s Edwards protection does
not last forever but expires 14
days after being returned to the
general prison population as this
is considered a break in custody.

In terms of dealing with
incarcerated prisoners, it is
unclear if law enforcement is
required to provide a prisoner
his advice of rights prior to any
attempted interrogation. In this
decision, the Court discusses the
concept of interrogative custody
and distinguishes it from every-
day incarceration.” This implies
that when a prisoner is removed
from the general prison popula-
tion and confronted by law en-
forcement for questioning, the
prisoner is in interrogative cus-
tody for Miranda purposes and
the required warnings should be
provided before any attempted
interrogation. However, it is
unclear if this is true in every
attempted prison interrogation
context.

As to the situations outside
prison incarceration, there are
several possible scenarios that
law enforcement may encoun-
ter. If the defendant remains in
continuous pretrial custody after
previously invoking his Fifth
Amendment right to counsel,
the Edwards rule prohibits law
enforcement from initiating
contact with the subject about
any criminal activity unless




counsel is present. If the de-
fendant is released from cus-
tody after previously invoking
the Fifth Amendment right to
counsel, law enforcement may
initiate contact with the defen-
dant in an attempt to interrogate
following a 14-day waiting pe-
riod. However, in this situation
officers must consider whether
other possible legal obstacles
exist, such as the attachment
of the Sixth Amendment right
to counsel and the legal conse-
quences thereto.>* Moreover,
law enforcement must assess
whether the individual is in
custody for Miranda purposes
under the new circumstances
to determine if advice of rights
are necessary.

Finally, if there is a break
in custody but a subject still is
within the 14-day window, it
is clear that the individual may
not be reapproached by law
enforcement about the same
crime until the 14 days have
lapsed. However, the Fifth
Amendment right to counsel is
not crime specific. Therefore, it
appears from the holding of this
decision that an individual who
has been released from custody
on one charge and arrested on
another charge during the 14-
day window may not be interro-
gated by law enforcement prior
to the expiration of the 14-day
period. If true, this creates a
substantial obstacle to conduct-
ing postarrest interviews and
raises a legitimate question as

to how police will know that an
individual is within this 14-day
protective bubble. The answers
to these questions are unclear
and will be determined only
through future litigation. 4
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